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You probably think of estate planning as an effort to shape the events that will 

take place after you pass away. This is certainly a major part of the process, but a 

well constructed estate plan will take things a step further. 

 

People do not typically pass away after having been in good health for the days, 

weeks, and months preceding their passing. There is often a period of decline, 

and incapacity is not uncommon among people who have reached an advanced 

age. 
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There are those who become unable to communicate because they are suffering 

from debilitating physical ailments. In addition to this, a very significant 

percentage of elders become unable to make sound decisions due to mental 

impairment. 

 

Alzheimer's disease is having a very profound impact on the oldest old during our 

current era. The Alzheimer's Association is a good source of information about 

the disease, and according to their website, 40 to 45 percent of people who have 

reached the age of 85 are suffering from Alzheimer's disease. 

 

Alzheimer's sufferers are afflicted with dementia, and people with dementia are 

often unable to handle all of their own affairs.  

Given the potential for incapacity late in your life, your estate plan should also 

address incapacitation. 
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GUARDIANSHIP VS. POWER OF ATTORNEY 
 

If you were to become incapacitated without taking any steps in advance to 

prepare for the contingency, people around you could petition the state to 

appoint a guardian to manage your affairs. You could subsequently become a 

ward of the state. 

 

On the one hand, the guardianship proceeding could provide a necessary 

solution. However, on the other hand, there are some drawbacks to take into 

consideration. 

 

 

 



 

 

What Is the Difference Between a Guardianship and a Power of Attorney?  www.myestateplan.com 5 

For one, people in your family may not all agree with regard to the appointment 

of a guardian. Acrimony can ensue, and this would only make a difficult situation 

worse. 

 

Plus, the person that is chosen 

to manage your affairs may not 

be the person that you would 

have chosen yourself when you 

were capable of making sound 

decisions. 

 

You can prevent a guardianship 

proceeding through the creation 

of a durable power of attorney. 

Take note of the durable 

designation. A power of 

attorney that is not durable 

would not remain in effect if the 

grantor of the power was to 

become incapacitated. Durable 

powers of attorney are used to 

account for incapacitation, 

because this type of power would remain effective upon the incapacitation of the 

grantor. 
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When a guardian is appointed by the state, someone is empowered to make 

legally binding decisions on behalf of an incapacitated adult. The same thing is 

true when a durable power of attorney has been created, but there is a major 

difference. 

 

If you create a durable power of attorney, you are naming your own hand-picked 

decision-maker. Everyone in your family will know that the person who is 

empowered to handle your affairs is the person that you personally selected. 

Because of this, there 

should be no 

disagreements among 

your loved ones. 

 

More importantly, your 

own preference will be 

honored in the event of 

your incapacitation.  

 

Conversely, if the state makes the decision, you would have no control. This is the 

major difference between a guardianship and a durable power of attorney. 
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SUMMARY 

 

Many people become incapacitated during the end of their lives. If you do 

nothing to prepare for incapacity, the state could ultimately appoint a guardian to 

act on your behalf. Under these circumstances, you would become a ward of the 

state. 

 

There are various drawbacks that go along with guardianship proceedings. You 

can take the matter into your own hands if you create an incapacity planning 

document called a durable power of attorney. 
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When you create a durable power of attorney, you name an agent or attorney-in-

fact. This person would be empowered to act on your behalf if you were to 

become incapacitated at some point in time, and a guardianship proceeding 

would not be necessary. 

 

If you are currently going through life without an incapacity plan, schedule a 

consultation with a licensed estate planning attorney. Your attorney will answer 

your questions, gain an understanding of your objectives, and make the 

appropriate recommendations. 

 

REFERENCES 

 

New York Bar Association 
http://www.nycbar.org/get-legal-help/legal-referral-service/practice-
areas/wills-trusts-and-estates/power-of-attorney 
 
 
American Bar Association 
http://www.americanbar.org/groups/real_property_trust_estate/resources/esta
te_planning/power_of_attorney.html 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.nycbar.org/get-legal-help/legal-referral-service/practice-areas/wills-trusts-and-estates/power-of-attorney
http://www.nycbar.org/get-legal-help/legal-referral-service/practice-areas/wills-trusts-and-estates/power-of-attorney
http://www.americanbar.org/groups/real_property_trust_estate/resources/estate_planning/power_of_attorney.html
http://www.americanbar.org/groups/real_property_trust_estate/resources/estate_planning/power_of_attorney.html


 

 

What Is the Difference Between a Guardianship and a Power of Attorney?  www.myestateplan.com 9 

About the Author 

Mark S. Eghrari 

Mark S. Eghrari is an attorney in private practice in Smithtown, New 

York. He has been in practice since 1988. Mark S. Eghrari provides 

extensive estate and tax planning services to individuals and 

businesses. Mr. Eghrari’s primary focus is helping clients avoid 

probate, minimize or eliminate Federal and State Estate taxes and 

protect their assets from the high cost of nursing care, if they become 

ill. Mr. Eghrari’s expertise is in providing unique and innovative 

estate planning solutions that create a secure future for his clients and their loved ones. Mr. 

Eghrari is a member of the American Bar Association and New York State Bar Association as 

well as the National Academy of Elder Law Attorneys and the American Academy of Estate 

Planning Attorneys. 

Mr. Eghrari completed his undergraduate work at Lafayette College in Easton, Pennsylvania 

and received his MBA in banking and finance from Hofstra University on Long Island. He 

earned his Juris Doctorate from the Hofstra University School of Law, where he was a member 

of the Law Review. While in law school, Mr. Eghrari gained practical experience in the 

corporate tax department of Citicorp in New York city. 

Mark S. Eghrari and Associates PLLC 
www.myestateplan.com 
50 Karl Avenue, Suite 202 
Smithtown, NY 11787 
Phone: (631) 265-0599 
Fax: (631) 265-0754 

 

 

 

 
 

http://www.myestateplan.com/

